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proposing a comprehensive framework for reforming regulatory oversight of the derivatives markets 
to reduce systemic risk in the financial system through the greater use of derivatives clearinghouses to 
be overseen by the Federal Reserve.

•	 Further, the Committee outlined a blueprint for a compromise to achieve a practical and effec-
tive financial reform bill comprehensively evaluating the major elements in the financial reform pro-
posals that had emerged from Senate Committees against 
its recommendations from the May 2009 Report. Director 
Scott issued a memo to Senators Dodd and Shelby coun-
seling against identifying financial institutions as “sys-
temically important” but urged that if it were to be done, 
the focus be on large institutions, provided that regulation 
reflect the important differences between banks and other 
financial institutions. In the final stage of the debate, the 
Committee sent a letter to Congressional leaders setting 
forth its views on the most desirable way to reconcile the 
Senate and House versions of the regulatory reform bills, 
urging flexibility in the application of emergency protec-
tion measures, a broader market role in ratings by credit 
rating agencies, a stand-alone consumer protection agency, 
no “systemically important” label for financial institutions 
and no blanket bans on bank and other business activities.

	 Of the Committee’s 89 recommendations from 
the May 2009 Report and follow on communications to policymakers, the essential elements of more 
than one half of the recommendations have been implemented and an additional 12 have been par-
tially implemented, principally in the Dodd-Frank Act, as well as through regulation and international 
agreement. An additional 13 recommendations may be implemented through the regulations required 
by the Dodd-Frank Act. The 2009 Financial Crisis Scorecard detailing the status of implementation of 
the Committee’s recommendations from the May 2009 Report as supplemented by various letters and 
statements made subsequent to the Report can be found on the Committee’s website.

	 The Dodd-Frank Act requires much of the definition and implementation of key provisions of 
the legislation to be determined by regulation, with more than 400 rule-makings contemplated. The 
Committee is playing a significant role by providing empirical and objective commentary in these 
rule-making efforts. A recurring theme in these comments has been the Committee’s call for sound 
regulatory implementation of the Dodd-Frank Act, pointing out the unrealistic statutory timetable, 
the sequencing and coordination deficiencies and the lack of meaningful cost-benefit analysis in the 
rulemaking process. 

•	 In August 2010, Director Scott participated by invitation in the joint SEC CFTC Roundtable 
on Clearing and Listing of Swaps and Security-based Swaps on the subject of conflicts of interest. 
Immediately following the Roundtable, Director Scott sent a letter to CFTC Chairman Gary Gensler 
reiterating his proposal that the CFTC and SEC consult with the Federal Reserve in discussions about 
systemic risk in the OTC derivatives clearinghouses, including systemic risk issues raised by the con-
flicts of interest rules, given the Federal Reserve’s overall authority in this area.

•	 In December 2010, the Committee raised concerns in a letter to the Chairmen and Ranking 
Members of the Senate Banking Committee and House Financial Services Committee about the rapid 
pace of rule-making under the Dodd-Frank Act and urged their Committees to hold oversight hearings 
on the implementation through rule-making of the legislation. 
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•	 In his January 2011 testimony before the House Financial Services Committee, Director Scott 
stressed that sound regulatory implementation of the Dodd-Frank Act is vital to economic growth 
but cautioned that the rulemaking process and attempt to implement over 200 new rules in one year 
is too fast a timetable to do the job correctly, does not permit adequate public input and is devoid 
of meaningful cost-benefit analysis. Director Scott made four concrete recommendations for Dodd-
Frank regulatory implementation; Congress should (1) urge the President to require OMB to comment 
on the adequacy of cost-benefit analysis of the independent financial agencies in promulgating new 
rules and require by statute that all these agencies engage in cost-benefit analysis, (2) encourage the 
financial agencies to report on progress toward meeting statutory deadlines and permit the missing 
of deadlines if truly justified (3) encourage the financial agencies to make proposed and issued rules 
available to the public promptly (4) give the financial agencies the resources they legitimately need to 
implement Dodd-Frank. In House Financial Services Committee Chairman Spencer Bachus’s March 
2011 letter to Secretary Geithner, Chairman Bernanke, Chairman Shapiro, Chairman Bair, and Comp-
troller Walsh, he echoed Director Scott’s testimony in expressing concerns about the volume and pace 

of rule-makings under the Dodd-Frank 
Act.

•	 In his testimony in April 2011 
before the House Subcommittee on 
General Farm Commodities and Risk 
Management entitled “Implementing 
Dodd-Frank: A Review of the CFTC 
Rulemaking Process,” Director Scott 
focused his remarks on the regulatory 
implementation of the portions of the 
Dodd-Frank Act relating to derivatives, 
with emphasis on the role of the CFTC, 
describing the proposed rulemaking 
process as “scattershot” and pointing 
out the difficulty for the public or mar-
kets to understand how the issuance of 
44 proposed rules over the 5 months to 
that date would fit together. He recom-
mended that before finalizing these 
rules the CFTC (as well as the SEC) 
repropose all of these rules and describe 

how they fit together to achieve their objectives, along with an analysis of their costs and benefits; 
then permit another round of comment on the rules as a whole and also make sure that the Federal 
Reserve concurs with its proposals and make certain they are coordinated with those of the SEC and 
other major countries; and finally, with the collaboration of the other agencies, sequence the imple-
mentation of these rules in a way to minimize transition costs.

•	 In his June 2011 testimony before the House Committee on Financial Services, Director Scott 
stressed the importance of international coordination in formulating a response to the financial crisis 
to avoid regulatory arbitrage and competitive problems. He cautioned that the financial reform process 
has the potential to create large competitive disadvantages for U.S. financial institutions and, specifi-
cally to help preserve U.S. competitiveness, Director Scott urged: (1) regulators to take a narrow 
approach to defining proprietary trading under the Volcker rule; (2) initiatives relating to the deriva-
tive rules in conflict with the E.U. be defined in concert with the E.U. and non-conflicting initiatives 
be implemented on an appropriate timetable; (3) the U.S. to use the long full phase-in time provided 
by Basel to reexamine how capital rules can be implemented in a fashion to minimize the differential 
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impact; (4) designating firms as systemically important be done on a global basis, and only if there is 
an agreement among countries about which firms should be designated, tightly coordinating the U.S. 
processed with the work of the Financial Stability Board (FSB) and adopting a common international 
approach to minimum SIFI surcharges; and (5) the U.S. to continue to work with the FSB to achieve 
as internationally coordinated an approach as possible on resolution of failed financial firms.

•	 In July 2011, on the first anniversary of the Dodd-Frank Act, Director Scott delivered to the 
Senate Banking Committee a comprehensive review of progress toward achieving the goals of the Act 
in which he pointed out the best and worst substantive features of Dodd-Frank and their effects on 
the financial system and the U.S. economy. He reiterated the unrealistic statutory deadlines for rule-
makings and the sequencing and coordination deficiencies in the rulemaking process and the lack of 
cost-benefit analysis performed by the financial regulators in the rulemaking process. Director Scott 
issued a cautionary warning regarding how the Dodd-Frank Act affects the competitive position of 
U.S. markets.

The Committee has made frequent comments on the 
specifics of the rules and regulations proposed under the 
Dodd-Frank Act as follows:

•	 The Committee has delivered multiple com-
ment letters to the CFTC and the SEC, including a 
letter which encouraged the agencies to adopt a uniform 
approach in conflicts of interest rulemaking relating to 
certain derivatives organizations, voicing concern that 
the agencies have unnecessarily rushed the rulemaking 
process and urging adoption of a uniform and consistent 
approach to the reporting of swap and security-based 
swap transactions. The Committee has expressed to 
the agencies its concerns with the definitions of “swap 
dealer” and “major swap participant” under the proposed 
rules urging that these definitions be tailored with an eye 
toward minimizing systemic risk arising out of intercon-
nectedness and that the definitions take into account 
their regulatory consequences. The Committee has also 
expressed to the agencies its support of the proposed 
rules regarding membership in clearing organizations for 
effectively embracing a pro-competitive approach to membership in clearing organizations, in imple-
menting rules that require objective, risk-based, and publicly disclosed standards that will help to 
promote the goals of nondiscrimination and open access to clearing organizations. The Committee in 
addition has expressed concerns that the agencies have not adequately evaluated the costs and ben-
efits of the reporting scheme outlined in the proposed version of Form PF, requiring advisers to hedge 
funds, private equity funds, and other funds to disclose certain information in regular filings, pointing 
out that Form PF, as proposed, demands too much detail, encompasses too many firms, and should be 
coordinated better with both the Financial Stability Oversight Council (FSOC) and foreign regulators. 

•	 The Committee has sent a letter to the SEC applauding the SEC’s efforts to develop a plan for 
ongoing retrospective review and updates of its regulations to reflect market developments and chang-
es to the regulatory landscape, suggesting that all final rules be reviewed and recommending that the 
retrospective review should focus on a cost-benefit analysis of existing rules, and whether these rules 
“will promote efficiency, competition and capital formation”. The Committee has further released 
comment letters to the SEC regarding shelf eligibility conditions for asset-backed securities and busi-
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ness conduct standards for security-based swap dealers and major security-based swap participants.

•	 The Committee has released comment letters to the Financial Stability Oversight Council 
(FSOC) in which it reiterated its position opposing the designation of systemically important institu-
tions but urging that if so designated, the determination be made on the basis of total assets and rec-
ommended a broad interpretation as to what is allowed under the Volcker Rule, stressing the benefits 
of bank proprietary trading, and bank investments in private equity and hedge funds. In this connec-
tion, the Committee applauded the Federal Reserve’s defining “significant” nonbank financial compa-
nies, setting the threshold at $50 billion, but urged justification with appropriate data of the particular 
threshold chosen, and recognition of how its threshold for this criterion will implicitly affect FSOC’s 
own determination of systemically important companies

•	 The Committee has commented on the joint proposed rules of the federal banking agencies, 
the SEC, the Federal Housing Finance Agency and HUD regarding credit risk retention, reiterating its 
support for risk retention in principle and generally supporting the flexibility in the proposal given to 
participants in the market place, different rules for different asset classes but pointed out concerns that 
the proposal may make the securitization market less viable which in turn will increase reliance on the 
few large banks able to conduct significant on-balance sheet lending and on government support of 
credit, including support for residential mortgages and student loans.

•	 In a comment letter to the CFTC regarding implementation of Title VII of Dodd-Frank, the 
Committee advised that the first order of business should be defining key terms as the conceptual 
foundation and establishing data standards, including universal product identifiers and legal entity 
identifiers and after that implementation should follow three core principles: (1) the main priority 
should be to reduce systemic risk; (2) the rules should be phased in, in order to avoid disrupting the 
markets and allow ample time for operational changes; and (3) the rules should be implemented in 
parallel, so that implementing one area does not unnecessarily delay another. The Committee addi-
tionally has commented to the CFTC regarding risk management requirements for derivatives clearing 
organizations and business conduct standards for swap dealers and major swap participants dealing 
with counterparties.

•	 The Committee released a statement following the July 2011 decision by the U.S. Court of 
Appeals striking down the SEC’s proxy access rules for inadequate consideration of the rules’ effects 
on efficiency, competition and capital formation, warning that the failure by the agencies in the rule-
making process to do the cost-benefit analysis required by the law puts Dodd-Frank implementation in 
jeopardy from potential challenges in the courts. 

Research Post Dodd-Frank
	  The Committee is now engaged in follow up research from the May 2009 Report to deal with 
the most important issues not resolved by the Dodd-Frank Act. 

Capital

	 A major priority is improvement in how capital requirements are set for financial institutions. 
The Committee is examining expanded use of stress testing combined with more disclosure to the 
market in order to enhance the use of market discipline in determining a sound level of capitalization 
for financial institutions. An organizational meeting to discuss the approach and scope of the research 
was held in September 2009 with representatives from the rating agencies, banking industry research 
analysts, credit default swap analysts and representatives of hedge funds. 
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	 In April 2010, Director Scott, together with members of the Committee, met with Federal 
Reserve Board Governor Daniel Tarullo to explore this subject. Leading academics, Professors Arturo 
Estrella of Rensselaer Polytechnic University; Mark J. Flannery of The University of Florida, War-
rington College of Business Administration; Itay Goldstein from The Wharton School of the Universi-
ty of Pennsylvania and Haresh Sapra from The University of Chicago Booth School of Business, and 
regulatory experts, Til Schuermann of the Federal Reserve Bank of New York and Andrew Kuritzkes 
of State Street Corporation, have been engaged to undertake research exploring the optimal design of 
stress tests, the impact of disclosure of stress test results, the measures of capital most useful to the 
market in devising a stress test approach and an assessment of the market’s need for additional disclo-
sure information from banks and financial institutions. 

	 To supplement this research and to serve as an intellectual resource for these experts, the Com-
mittee has established an Advisory Committee, co-chaired by Professor Luigi Zingales and Director 
Scott, whose members are Professor Douglas Diamond of The University of Chicago Booth School of 
Business and Professors Kenneth A. Froot and David S. Scharfstein of Harvard Business School. The 
Committee is receiving foundation support for a portion of the funding for this project, including a 
grant from the Alfred P. Sloan Foundation. 

Too Big To Fail: Contagion and Interconnectedness

	 A second follow up research topic, “Too Big To Fail,” is exploring how to deal with systemic 
risk, focusing on the issues of contagion and interconnectedness. In March 2010, Director Scott, 
together with members of the Committee, met with senior banking regulators and the Treasury to 
discuss this topic. The Committee is finalizing a paper detailing the extent of contagion and intercon-
nectedness problems during the financial crisis, particularly following the bankruptcy of Lehman 
Brothers, together with an analysis of policy options, principally those focused on contagion. 

Due Diligence in the Asset-Backed Securities Market

	 The third area of follow up research is focusing on due diligence in the asset-based securities 
market. A leading academic, Professor Merritt B. Fox of Columbia Law School, has been engaged to 
study due diligence in connection with home mortgage securitizations, exploring how to determine 
the optimal level and scope of due diligence.

2006 Interim Report 
Adoption of its Recommendations
	 Prior to the May 2009 Report, the Committee, with the support of Treasury Secretary Paulson, 
issued the influential November 2006 Interim Report on the competitiveness of U.S. public equity 
markets. The Report offered 32 recommendations based on the goals of enhancing shareholder rights 
while rationalizing regulation and reducing litigation.

	 The 2006 Interim Report Scorecard detailing the status of these implementation efforts can be 
found on the Committee’s website. On the main thrust of the Report—competitiveness, the Commit-
tee was in the vanguard in creating a consensus that there was a competitiveness problem facing the 
U.S. public equity capital markets. This is a key starting point for reform. The U.S. Supreme Court 
relied on the work of the Committee in its landmark Stoneridge securities case. Since its Report, the 
Committee has also examined the competitiveness of the OTC derivatives market, in an August 2008 
research paper of Professors Darrell Duffie and Henry T.C. Hu, and of the mutual fund market, in a 
paper authored by Professor John Coates.
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	 To bolster the findings of the November 2006 Interim Report, on December 4, 2007, the Com-
mittee released—“The Competitive Position of the U.S. Public Equity Market”—following up on the 
Interim Report’s empirical competitiveness analysis. This Report sets forth thirteen competitive mea-
sures that the Committee tracks on a quarterly basis. In order to more widely disseminate the competi-
tiveness information, in July 2010 the Committee began publishing a competitiveness index based on 
these measures on Bloomberg terminals through the Bloomberg Professional service. 

	 The Committee’s recommendations have been implemented in a number of areas. The SEC 
loosened controls on the ability of foreign issuers to delist their shares. If foreign companies know 
they can leave the U.S. market, they will be more willing to come in the first place.

	 The Committee recommended that the SEC use more economic analysis in promulgating its 
regulations. Since the 2006 Report, this theme has been picked up by the D.C. Circuit Court of Ap-
peals which has invalidated SEC regulations for lack of cost-benefit analysis, most recently in July 
2011striking down the SEC’s proxy access rules, by Congress which urged the SEC to do a cost-ben-
efit analysis before applying Sarbanes-Oxley Section 404 to small companies, and by the SEC itself 
through the creation of its new Division of Risk, Strategy and Financial Innovation. The Committee 
also underscored the importance of regulatory coordination just prior to merger of the firm regulation 
activities of the NASD and NYSE enforcement divisions which resulted in the creation of FINRA. 
The role given to the FSOC under the Dodd-Frank Act to ensure better regulatory coordination and 
grant of interagency dispute resolution authority may further the Committee’s recommendation for 
more effective communication and cooperation among federal regulators. 

	 The Committee’s recommendations have additionally facilitated a decrease in federal and state 
enforcement actions being used for ad hoc rule-making, although this device has once again surfaced 
in the mortgage foreclosure area. It is the Committee’s view that when rules are found deficient, they 
should be changed by the accepted regulatory process, which should not be short circuited by enforce-
ment actions. In the area of enforcement, the Committee’s recommendations played a significant role 
in focusing new attention on “pay to play” practices. They were also a significant factor in the Justice 
Department’s decision to modify its rules on indicting entire firms, as well as the SEC’s revision of its 
rules for imposing corporate fines. 

	 One of the most important topics in the November 2006 Report is shareholder rights. The 
Committee’s Report enhanced awareness about the importance of majority shareholder voting on 
corporate resolutions, a practice which has now become more widely adopted by corporations. The 
recommendation of the Committee and others contributed to the SEC’s determination to clarify the 
ballot access rules for shareholders seeking to nominate directors. In September 2009, the Committee 
released Professor Gregory Miller’s research report on management earnings guidance that concluded 
forecasting creates a net benefit to shareholders. The study suggests that management may optimize 
the value of management forecast of earnings by responding to the fact that the market values more 
precise forecasts, supported by statistical detail, and prizes managerial reputation built on a record of 
consistently providing accurate management forecast of earnings. 

	 The November 2006 Report’s major recommendation on shareholder rights was to give share-
holders the right to choose how they want to resolve securities law disputes with their companies. 
Shareholders should be free to amend their corporate bylaws to include the possibility of arbitration 
of securities disputes without class actions, to permit class actions in modified form through waiver of 
jury trials or to require shareholders to opt-in to securities’ class actions. The Committee is continuing 
to press for these reforms.
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	 The Report’s final section addresses reform of Sarbanes-Oxley Section 404. The Committee 
played an important role in getting the SEC and PCAOB to revise those rules to make them less costly 
in achieving the same benefit. The new Office of Financial Research, created under the Dodd-Frank 
Act, furthers the Committee’s recommendation for more data collection and ongoing monitoring of 
firms. Consistent with the Committee’s recommendation, the Dodd-Frank Act exempts small compa-
nies from Section 404 and provides for a subsequent study of the new rules.

Resources and Support
	 In addition to Director Scott, who is acknowledged as a leading expert in financial regula-
tion, the Committee has called upon and been provided with immense resources and expertise from 
the Committee’s members and their staffs. Jacqueline McCabe joined the Committee as Executive 
Director of Research in August 2011 following more than ten years of legal practice on Wall Street. 
These valuable resources are supplemented by many talented and accomplished students, who serve 
as research associates, from Harvard Law School, Harvard Business School, Harvard College, and the 
John F. Kennedy School of Government, as well as other universities.

	 Sharon Baker Morin is the Deputy Director. She was previously a senior executive at State 
Street Corporation. Jennifer M. Grygiel, Chief of Staff, has been with the Committee full time since 
its inception in 2005. The Committee also has a part-time Financial Officer who is a Certified Public 
Accountant. 

	 Implementation of the Committee’s recommendations is assisted by one of the leading politi-
cal strategy firms in Washington, DC, Peck, Madigan, Jones & Stewart, and a highly capable public 
relations firm in New York, Hullin Metz & Co.

Conclusion
	 The Committee is the most expert and respected group providing independent, bipartisan and 
empirically based recommendations on the key issues of regulation of capital markets and the finan-
cial sector. The Committee’s research, combined with its implementation efforts, has had an impact 
on senior policymakers in all branches of the government—Congress, the Administration, regulatory 
agencies and the Courts. In recognition of the Committee’s impact, individuals, foundations and major 
corporations continue to support and fund its research and activities.
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